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APPEARANCES WILL BE BY ZOOM OR IN PERSON  

 
For matters where an appearance is required, the parties may appear by Zoom or in person in 
Department 33. Zoom is encouraged, however.  
 
Zoom hearing information 

 
Link: 
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz0

9 

Meeting ID: 161 908 8479 

Passcode: 771919 
 

 1.  TIME:  9:00   CASE#: MSC16-00813 
CASE NAME: FIRESTONE VS. LEVERAGE CAPITAL 
HEARING ON MOTION TO/FOR LEAVE TO FILE COMPLAINT IN INTERVENTION 
FILED BY FARMERS INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDBMENT FILED BY TERENCE CHEN M.D 
* TENTATIVE RULING: * 

 

Before the Court is a motion for summary judgment filed by defendant Terence Chen, M.D. For 

the reasons set forth, the motion is granted. 

Summary of Facts 

On September 6, 2015, Mr. Rahban went to the John Muir emergency department complaining 

of sever back pain, bilateral leg pain, and numbness. (UMF No. 2.) He was examined by 

defendant, Dr. Muto-Isolani shortly before midnight on September 6, 2021. (UMF No. 2.)  

On the morning of September 7, 2015, Mr. Rahban was examined by Dr. Jeff Thomas and 

admitted to the hospital orthopedics floor. (UMF No. 3.) Mr. Rahban was given an MRI, based 

on low-back pain and right sciatica, with new left lower extremity pain and parethesias. (UMF 

https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
https://www.zoomgov.com/j/1619088479?pwd=L3J3bGFra1JSbUlmK1NIRXpNaGJ0Zz09
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No. 4.) The radiologist who read the MRI result found, among other things, a large central disc 

extrusion at L4-L5 which impinged on the central canal and upon the existing left L4 and L5 

nerve root within the lateral recess. (UMF No. 5.) In a follow up examination by Dr. Thomas, Mr. 

Rahban complained of numbness and pain in his lower extremities and indicated he had 

challenges urinating. (UMF No. 6.) Dr. Thomas consulted with Dr. Terence Chen by telephone 

after Dr. Thomas's examination of Mr. Rahban at approximately 11:22 a.m. on September 7, 

2015. (UMF Nos. 6, 7.) 

On the evening of September 7, 2015 prior to 8:00 p.m., Dr. Chen examined Mr. Rahban and 

spent approximately 75 minutes with the patient. (UMF No. 8.) Dr. Chen reviewed the MRI, 

noted the MRI showed a congenitally narrow spinal canal with a disc herniation at L4-5 causing 

compression of the cauda equine, and he recommended that Mr. Rahban have surgery to 

decompress the area. (UMF No. 9.)  

Mr. Rahban was hesitant to agree to the surgery. (UMF No. 10.) Mr. Rahban was eating dinner 

when Dr. Chen met with him and had been eating and drinking fluids all day until Dr. Chen 

imposed an order for no food or drink at approximately 8:59 p.m. on September 7, 2015, after 

Mr. Rahban agreed to have the surgery Dr. Chen recommended. (UMF Nos. 10-12.) Performing 

surgery without waiting eight hours after a patient has last eaten and ingested fluids can result in 

aspiration and respiratory distress syndrome. (UMF No.12.) 

The following morning, Dr. Chen performed surgery on Mr. Rahban, performing L4 and L5 

laminectomies and L4-5 micro-discectomy for L4-5 disc herniation with cauda equine syndrome. 

(UMF No. 13.) The surgery was without complications. (UMF No. 14.)  

Dr. Chen has presented evidence, including expert testimony, that (a) there was no reported 

neurological change in Mr. Rahban's condition between approximately 8:00 p.m. when Dr. Chen 

met with him until the following morning when he underwent surgery; (b) Mr. Rahban's 

neurological injuries are no greater now than they would have been had Dr. Chen performed 

surgery on the morning of September 7 rather than the morning of September 8; (c) nothing Dr. 

Chen did or failed to do caused Mr. Rahban's cauda equine syndrome and the injuries he 

alleges in this case; and (d) Dr. Chen's treatment of Mr. Rahban met the applicable standard of 

care for neurosurgeons in 2015. (UMF Nos. 15-18.)  

Dr. Chen moves for summary judgment. Opposition to the motion for summary judgment was 

due no later than October 21, 2021. No opposition to the motion has been filed by any party, 

according to the Court records.  

On October 29, 2021, moving party Dr. Chen filed a Reply and Notice of Non-Opposition to 

Defendant Terence Chen, M.D.'s Motion for Summary Judgment ("Reply"). Counsel for Dr. 

Chen represents in the Reply that Plaintiffs served and filed a statement of non-opposition to the 

motion on October 25, 2021. The Court records do not reflect that a statement of non-opposition 

was filed by the Plaintiffs with the Court, however.  
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Dr. Chen's Request for Judicial Notice 

The Court grants defendant's unopposed request for judicial notice. (Evid. Code §§ 452(d).) 

Summary Judgment Standards and Analysis 

Mr. Rahban has sued for medical negligence based on ongoing symptoms Mr. Rahban 

contends he is suffering from the cauda equina syndrome. (Billups-Slone Decl. Exh. A.) His 

spouse has sued for loss of consortium, liability for which is dependent upon proof of that 

Plaintiff Mr. Rahban was injured as a result of defendant's negligence. (Id.) (See Potter v. 

Firestone Tire & Rubber Co. (1993) 6 Cal.4th 965, 985; Hahn v. Mirda (2007) 147 Cal.App.4th 

740, 746 [loss of consortium claim "stands or falls based on whether the spouse of the party 

alleging loss of consortium has suffered an actionable tortious injury"].)  

Under Code of Civil Procedure § 437c(c), a motion for summary judgment "shall be granted if all 

the papers submitted show that there is no triable issue as to any material fact and that the 

moving party is entitled to judgment as a matter of law." (Code Civ. Proc. § 437c(c).) No party 

has filed opposition to Dr. Chen's motion for summary judgment, including the Plaintiffs, and the 

moving party represents that its counsel was served by the Plaintiffs' counsel with a statement 

of non-opposition to the motion.   

Based on the motion, the statement of undisputed material facts summarized above and the 
supporting evidence submitted with the motion, and the lack of opposition to the motion by 
Plaintiffs or any other party, the Court concludes Dr. Chen has demonstrated there is no triable 
issue of material fact regarding the negligence and loss of consortium claims against Dr. Chen 
and that he is entitled to judgment on those claims as a matter of law. The Court therefore 
grants Dr. Chen's motion for summary judgment. 
  

  

 3.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR COMPEL THIRD PARTY TWC OPS LLC 
PRODUCTION OF DOCS, FILED BY DONALD L DAVIS, BONNIE J DAVIS, 
* TENTATIVE RULING: * 
 
 Continued to December 2, 2021 at 9:00 a.m. per Stipulation. 
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 4.  TIME:  9:00   CASE#: MSC18-00228 
CASE NAME: DAVIS VS. TWC DEALER GROUP 
HEARING ON MOTION TO/FOR COMPEL TWC DEALER GROUP'S RESPONSES TO 
DISCOVERY, FILED BY DONALD L DAVIS, BONNIE J DAVIS, RAYMOND 
* TENTATIVE RULING: * 
 
 Continued to December 2, 2021 at 9:00 a.m. per Stipulation. 

  

 5.  TIME:  9:00   CASE#: MSC18-00687 
CASE NAME: ARMSTRONG VS PATRIOT CONTRACT 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Continued to January 28, 2022 at 8:30 AM in Dept. 36. Please note the Department change.  

  

 6.  TIME:  9:00   CASE#: MSC18-00687 
CASE NAME: ARMSTRONG VS PATRIOT CONTRACT 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY REACHELL ARMSTRONG 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

 7.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS ASPIRE GENERAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom.  
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 8.  TIME:  9:00   CASE#: MSC19-01468 
CASE NAME: O'CONNELL VS CONTRA COSTA COUN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted.  

  

 9.  TIME:  9:00   CASE#: MSC19-01824 
CASE NAME: STEVEN VS CHARLES FRADIN HOME 
HEARING ON MOTION TO/FOR ORDER AMENDING JUDGMENT FILED BY 
CHRISTOPHER  STEVEN, MEGAN STEVEN 
* TENTATIVE RULING: * 
 
 Denied. Insufficient factual showing of alter ego.  

  

10.  TIME:  9:00   CASE#: MSC20-00708 
CASE NAME: GOMOLICKE VS. SINGH 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY KARAM SINGH 
* TENTATIVE RULING: * 
 
  

Defendant Karam Singh’s motion for summary judgment is granted.  

Defendant hired Plaintiff’s employer to install solar panels. Plaintiff was injured when he 

fell from Defendant’s roof while he was on the roof for an inspection related to the solar panel 

installation. Plaintiff sued Defendant for premises liability and negligence. Both claims are based 

on the fact that Plaintiff was injured when he went on Defendant’s roof and fell due to a loose, 

broken or defective roof tile.  

“When a person or organization hires an independent contractor, the hirer presumptively 

delegates to the contractor the responsibility to do the work safely. [Citations.]” (Sandoval v. 

Qualcomm Incorporated (2021) 12 Cal.5th 256, 269.) The Privette doctrine states that a hirer is 

ordinarily not liable to the contract workers for injuries. (Id. at 270.) There are, however, 

exceptions to this doctrine. Including that (1) “a landowner-hirer owes a duty to a contract 

worker if the hirer fails to disclose to the contractor a concealed premises hazard. (Kinsman [v. 

Unocal Corp. (2005)] 37 Cal.4th [659,] 664.)” And that (2) “a hirer owes a duty to a contract 

worker if the hirer retains control over any part of the work and actually exercises that control so 
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as to affirmatively contribute to the worker's injury. (Hooker [v. Department of Transportation 

(2002)] 27 Cal.4th [198,] 202.)” (Sandoval, supra, 12 Cal.5th at 271.)  

Once a moving defendant has provided the requisite factual foundation for 

the Privette presumption to apply, the burden shifts to the Plaintiff to raise of triable issue of fact. 

(Alvarez v. Seaside Transportation Services LLC (2017) 13 Cal.App.5th 635, 644; Horne v. 

Ahern Rentals, Inc. (2020) 50 Cal.App.5th 192, 203.) A defendant meets its burden by showing 

that the defendant hired plaintiff's employer to perform work at defendant's premises, and that 

plaintiff was injured. (Ibid.)  

Here, Defendant hired G3 Solar to install solar panels on his roof. (Singh decl. ¶5.)  

Plaintiff was working for a solar company, G3 Solar, when he was injured at Defendant’s 

property. (Singh decl. ¶¶5-6; Gomolicke decl. ¶2.)  These facts are sufficient to show the 

requisite factual foundation for Privette presumption to apply. Plaintiff now has the burden to 

show that a triable issue of material fact exists. In this case, Plaintiff attempts to meet his burden 

by showing that an exception to the Privette doctrine applies.  

As to the first exception, Kinsman held that a “hirer as landowner may be independently 

liable to the contractor's employee, even if it does not retain control over the work, if: (1) it knows 

or reasonably should know of a concealed, preexisting hazardous condition on its premises; (2) 

the contractor does not know and could not reasonably ascertain the condition; and (3) the 

landowner fails to warn the contractor.” (Kinsman, supra, 37 Cal.4th at p 675.)  

In opposition, Plaintiff relies entirely on his own declaration. No expert opinions are 

provided by Plaintiff. Plaintiff says that the accident occurred when he was on Defendant’s roof 

and “a broken, unattached, or otherwise defective tile moved beneath [his] foot” causing him to 

fall. (Gomolicke decl. ¶3.) Prior to falling, Plaintiff noticed elsewhere on the roof there were tiles 

with pilot holes, but no nails. (Gomolicke decl. ¶4.) This evidence is insufficient for Plaintiff to 

meet his burden on the first two prongs of the Kinsman exception.  

As to the second exception, “[a] hirer ‘retains control’ where it retains a sufficient degree 

of authority over the manner of performance of the work entrusted to the contractor. … So 

‘retained control’ refers specifically to a hirer's authority over work entrusted to the contractor, 

i.e., work the contractor has agreed to perform. For simplicity we will often call this the 

‘contracted work’—irrespective of whether it's set out in a written contract or arises from an 

informal agreement. A hirer's authority over noncontract work—although potentially giving rise to 

other tort duties—thus does not give rise to a retained control duty unless it has the effect 

of creating authority over the contracted work. [Citation.] Furthermore, a hirer's authority over 

the contracted work amounts to retained control only if the hirer's exercise of that authority 

would sufficiently limit the contractor's freedom to perform the contracted work in the 

contractor's own manner.” (Sandoval, supra, 12 Cal.5th at 274-275.) 
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Here, Plaintiff’s evidence is that Defendant told him where to place the ladder to access 

the roof. (Gomolicke decl. ¶5.) Plaintiff’s evidence is insufficient to show that the Defendant 

retained control of Plaintiff’s work.  

Plaintiff has not shown there is a triable issue of material fact and therefore, summary 

judgement is granted.   

Continuance  

In the opposition, Plaintiff requests a continuance of this motion for additional discovery. 

“If it appears from the affidavits submitted in opposition to a motion for summary judgment or 

summary adjudication, or both, that facts essential to justify opposition may exist but cannot, for 

reasons stated, be presented, the court shall deny the motion, order a continuance to permit 

affidavits to be obtained or discovery to be had, or make any other order as may be just.” (Code 

Civ Proc §437c(h).)  

“An opposing party's declaration in support of a motion to continue the summary 

judgment hearing should show the following: (1) ‘Facts establishing a likelihood that 

controverting evidence may exist and why the information sought is essential to opposing the 

motion’; (2) ‘The specific reasons why such evidence cannot be presented at the present time’; 

(3) “An estimate of the time necessary to obtain such evidence’; and (4) ‘The specific steps or 

procedures the opposing party intends to utilize to obtain such evidence.’ (Weil & Brown, Cal. 

Practice Guide: Civil Procedure Before Trial (The Rutter Group 2011) ¶ 10:207.15, p. 10-83 

(rev. # 1, 2011).)” (Johnson v. Alameda County Medical Center (2012) 205 Cal.App.4th 521, 

532.) When deciding whether to grant a continuance, “the court may properly consider the 

extent to which the requesting party's failure to secure the contemplated evidence more 

seasonably results from a lack of diligence on his part.” (Rodriguez v. Oto (2013) 212 

Cal.App.4th 1020, 1038.)  

No attorney declaration was provided. Nor was the one paragraph explanation in the 

opposition otherwise sufficient to meet the standards for granting a continuance for discovery. 

The request for a continuance is denied.  
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11.  TIME:  9:00   CASE#: MSC20-01688 
CASE NAME: LEXINGTON INSURANCE CO. VS WEB 
HEARING ON APPLICATION OF MICHAEL C. MCMULLEN TO APPEAR ( PRO 
HAC VICE) 
* TENTATIVE RULING: * 
 
 Granted. No opposition. 

  

12.  TIME:  9:00   CASE#: MSC20-01738 
CASE NAME: BANK FIVE VS SUKHWINDER VIRK 
HEARING ON MOTION TO/FOR ENFORCE WRITTEN SETTLEMENT AGREEMENT 
FILED BY BANK FIVE NINE 
* TENTATIVE RULING: * 
 
 Continued to 12/2/21 at 9:00 am per request of counsel. 

  

13.  TIME:  9:00   CASE#: MSC20-02378 
CASE NAME: GILBERT MARTIN JR VS GERALD V  
HEARING ON DEMURRER TO 1st Amended COMPLAINT of MARTIN, JR FILED 
BY GERALD V MARTIN 
* TENTATIVE RULING: * 
 
  
Before the Court is Defendant Gerald V. Martin (“Defendant”)’s Demurrer. The Demurrer relates 

to Plaintiff Gilbert E. Martin (“Plaintiff”)’s First Amended Complaint (“FAC”). Defendant demurs to 

Plaintiff’s FAC pursuant to Code of Civil Procedure § 430.10(d) on the grounds of misjoinder of 

parties; specifically, failure to join the trustee of the trust alleged in the FAC, as well as pursuant 

to Code of Civil Procedure § 430.10(e) for failure to allege facts sufficient to constitute a cause 

of action. 

For the following reasons, the Demurrer is sustained, without leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is 
sufficient if it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 
42 Cal.4th 531, 550 (“Doe”)), but the plaintiff must set forth the essential facts of his or her case 
“with reasonable precision and with particularity sufficient to acquaint [the] defendant with the 
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nature, source and extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., 
Inc. v. Truck Ins. Exchange (2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are 
insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The Court “assume[s] the truth of the 
allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 
247.) 

Brief Factual and Procedural Background 

Plaintiff alleges that Defendant Gerald V. Martin engaged in several acts of malfeasance related 
to his mother’s estate. While his prior complaint was more explicit with respect to his challenges 
to the settlement agreement between Gerald V. Martin, Guy Martin, and Gail Martin in her 
capacity as trustee of the Geraldine Martin Revocable Trust, the FAC necessarily implicates its 
terms.  

Though not always specific with respect to time, Plaintiff alleges that in late 2003 the Defendant 
“convinced our siblings that I was abusing the power of attorney that our mother had granted 
me[.]” (FAC at 1:19-21.) Pursuant to a trust document dated March 25, 2004, Defendant was 
made Trustee of the Geraldine Martin Revocable Trust. (FAC Ex. 4.) (Though not explicitly 
alleged, it appears Plaintiff lost his power of attorney over his mother through operation of this 
Trust document.) 

Plaintiff alleges that he learned in 2015 that his siblings were involved in a legal battle with 
Defendant over their mother’s estate. (FAC at 3:7-9.) Plaintiff alleges that he “did not know what 
had happened to the trust until a couple of years ago.” (Id. at 3:20-22.) At that point, “a couple of 
years ago,” Plaintiff learned of the settlement agreement wherein Defendant relinquished the 
trusteeship and returned money to the trust. (Id. at 3:23-27.) 

Plaintiff alleges “[t]hat was when I found out Gerald had tricked our mother and sisters to make 
himself sole trustee and then had abused that position to enrich himself instead of taking good 
care of our mother.” (FAC at 4:1-4.) The only date antecedent to “that” in the FAC is the year 
2015. Plaintiff further alleges that “I also learned that terms of the settlement, instead of 
punishing Gerald for his transgressions, allowed Gerald to receive a greater share of what is left 
in the trust, after legal fees, than anyone else.” (Id. at 4:6-10.) 

In his prior Complaint, Plaintiff requested as relief a recalculation of the settlement agreement 
terms pursuant to formulas he has devised to determine distribution of assets. (Complaint at 
¶ 13, Ex. A.) Now, Plaintiff’s requested relief includes that “Gerald Martin and any of his 
accomplices, Does 1 thru 10, be compelled by order of court to divest himself of the property on 
Kearney Street that he bought with our mother’s money and pay to me a sum equal to the unjust 
$50,000 that his dishonest influence persuaded our mother to deduct from my inheritance.” 
(FAC at 12:25-13:3.) He also requests an award of $150,000 for Defendant’s “deprivation of 
[Plaintiff’s] ability to use or invest my inheritance for my own benefit for more than 15 years.” (Id. 
at 13:4-6.) He requests a penalty in the amount of $200,000 and an order against to Defendant 
to restrain him “from any further harassment, claims, or legal actions against the estate of 
Geraldine Martin[.]” (Id. at 13:7-9, 10-13.) 

Analysis 
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Previously, this Court sustained a demurrer by Defendant to the original Complaint on the 
grounds that Plaintiff sought to void the settlement agreement entered into in case no. P16-
00139, but had only named a single party to that agreement as a defendant in this action. 
Because the Court concluded that Guy Martin and Gail Martin in her capacity as trustee of the 
Geraldine Martin Revocable Trust had interests that would inevitably be affected by a judgment 
rendering the contract void, the Court concluded that they were both necessary and 
indispensable parties under CCP § 389(b).  

Now, Plaintiff has characterized his claims as ones for (1) theft by fraud, deceit or trick; (2) elder 
abuse; (3) unjust enrichment; (4) slander; and (5) negligent infliction of emotional distress.  

Critically, however, much of Plaintiff’s requested relief inherently implicates the settlement 
agreement between Gerald V. Martin, Guy Martin, and Gail Martin in her capacity as trustee of 
the Geraldine Martin Revocable Trust. The FAC alleges that Defendant fraudulently induced 
Geraldine Martin to create her trust (FAC at 2:5-19) and allegedly breached his duties as trustee 
by misusing trust assets (id. at 3: 5-6.) Plaintiff’s request for judgment essentially attempts to 
rewrite the payment obligations of the settlement agreement and requests a release from claims 
against the estate of Geraldine Martin. (See FAC at 12:25-13:3; at 13:4-6; and at 13:7-9, 10-13.) 
Furthermore, the initial amount that Plaintiff seeks in damages is the amount that his distribution 
under the trust (executed in 2004) was reduced by (specifically, $50,000.) (See FAC at 12:25-
13:3.) 

Even if Plaintiff’s claims were not characterized as a collateral attack on the settlement 
agreement, many of them appear to be barred by the statute of limitations. In fact Plaintiff’s own 
opposition nearly concedes this point. (See Opp. at 2:2-4 [“My complaint is seeking to bring 
justice to Gerald Martin for illegal actions committed prior to the formation of the trust, which 
enabled him to commit additional illegal actions.”].) The trust was formed in 2004; the original 
complaint was filed sixteen years later on November 30, 2020. 

Plaintiff’s further argument with respect to the statute of limitations is not consistent with the 
factual allegations of the First Amended Complaint. He argues in opposition that he “was unable 
to learn the facts of how my power of attorney was overturned until June of 2019” (Opp. at 3:21-
23), but the FAC alleges that he learned he no longer had power of attorney in 2004 when 
Defendant informed him he had been made trustee over their mother’s estate. (See FAC at 
2:21-22.) He later alleges that he learned in 2015 that his siblings were involved in a legal battle 
with the Defendant over their mother’s estate. (Id. at 3:7-9.) That is the last explicit date 
identified in the FAC.  

Fraud has a statute of limitations of three years from discovery of the facts constituting the 
fraud. (CCP § 338(d)). Elder abuse has a two year statute of limitations. (Benun v. Superior 
Court (2004) 123 Cal.App.4th 113, 116; CCP § 335.1.) Unjust enrichment has a three year 
statute of limitations. (Federal Deposit Ins. Corp. v. Dintino (2008) 167 Cal.App.4th 333; CCP 
§ 338(d).) Slander has a two year statute of limitations. (CCP § 340(c).) The statute of 
limitations for emotional distress claims is two years. (CCP § 335.1.) 

The last explicit date in the FAC is the year 2015. (See FAC at 3:8.) Even assuming arguendo 
that Plaintiff was entitled to equitable tolling relating back to 2015 for each of his claims, then the 
last date Plaintiff could have filed a timely claim for (1) fraud would be 2018; for (2) elder abuse 
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would be 2017; for (3) unjust enrichment would be 2018; for (4) slander would be 2017; and for 
(5) negligent infliction of emotional distress would be 2017. All of these dates are prior to the 
filing date of the original complaint in 2020. 

Finally, the Court notes that the statute of limitations issue is a separate and distinct basis for 
sustaining the demurrer; critically, the FAC fails (for the second time) to join necessary and 
indispensable parties. The gravamen of Plaintiff’s complaint is the trust distribution under the 
settlement agreement between Defendant and his other siblings. As the Court noted in its prior 
order, a judgment in the absence of Guy Martin and Gail Martin in her capacity as trustee would 
be prejudicial to them, given their contract interests. (See Beresford Neighborhood Assn. v. City 
of San Mateo, (1989) 207 Cal. App. 3d 1180, 1188-1189; Sierra Club, Inc. v. California Coastal 
Com. (1979) 95 Cal. App. 3d 495, 501 [“Where the plaintiff seeks some type of affirmative relief 
which, if granted, would injure or affect the interest of a third person not joined, that third person 
is an indispensable party.”].) 

The Demurrer is sustained, without leave to amend. 

 

  

14.  TIME:  9:00   CASE#: MSC21-00253 
CASE NAME: M.L. JR 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Granted.  

  

15.  TIME:  9:00   CASE#: MSC21-00573 
CASE NAME: BANK OF AMERICA  VS ROBERT P Z 
HEARING ON MOTION TO/FOR DEEM REQUESTS FOR ADMISSIONS ADMITTED 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom.  
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16.  TIME:  9:00   CASE#: MSC21-00573 
CASE NAME: BANK OF AMERICA  VS ROBERT P Z 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT SANCTION BOTH 
COUNSEL FOR  FAILURE TO APPEAR AT CMC 
* TENTATIVE RULING: * 
 
 Appear in person or by Zoom. 

  

17.  TIME:  9:00   CASE#: MSC21-01148 
CASE NAME: GONZALES VS ASTORIA AT OAKDALE 
HEARING ON DEMURRER TO COMPLAINT of GONZALES FILED BY ASTORIA AT 
OAKDALE LLC 
* TENTATIVE RULING: * 
 
  

Defendant demurrer to the second cause of action is sustained with leave to amend. 

Plaintiffs may file and serve an amended complaint by November 18, 2021.  

Decedent passed away while in the care of Defendant, licensed residential care facility. 

Plaintiffs allege that Defendant’s staff gave Decedent water, despite knowing water was a 

choking hazard, and that Decedent then choked to death. (Comp. ¶14.)  

Defendant demurs to the second cause of action for elder abuse based upon neglect.  

Neglect is defined in the code as either “(1) The negligent failure of any person having 

the care or custody of an elder or a dependent adult to exercise that degree of care that a 

reasonable person in a like position would exercise.” Or “(2) The negligent failure of an elder or 

dependent adult to exercise that degree of self-care that a reasonable person in a like position 

would exercise.” (Welf. & Inst. Code §15610.57(a).) Neglect includes the failure to assist in 

personal hygiene, or in the provision of food, clothing, or shelter, to provide medical care, to 

protect from health and safety hazards and to prevent malnutrition or dehydration. (Welf. & Inst. 

Code §15610.57(b).) 

Carter v. Prime Healthcare Paradise Valley LLC (2011) 198 Cal.App.4th 396, 404-405 

explained when an elder abuse claim based on neglect is proper: 

The plaintiff must allege (and ultimately prove by clear and convincing evidence) 

facts establishing that the defendant (1) had responsibility for meeting the basic 

needs of the elder or dependent adult, such as nutrition, hydration, hygiene or 

medical care [citations]; (2) knew of conditions that made the elder or dependent 
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adult unable to provide for his or her own basic needs [citations]; and (3) denied or 

withheld goods or services  necessary to meet the elder or dependent adult's basic 

needs, either with knowledge that injury was substantially certain to befall the elder 

or dependent adult  (if the plaintiff alleges oppression, fraud or malice) or with 

conscious disregard of the high probability of such injury (if the plaintiff alleges 

recklessness) [citations].  

(Id. at 404-405.)  

Carter also explained, that in order “[t]o recover the enhanced remedies available under 

the Elder Abuse Act from a health care provider, a plaintiff must prove more than simple or even 

gross negligence in the provider's care or custody of the elder. [Citations.]” (Carter, supra, 198 

Cal.App.4th at 405.) Finally, the facts for this claim must be pleaded with particularity. (Carter, 

supra, 198 Cal.App.4th at 410.) Carter also provided several examples where the allegations 

were sufficient to support a claim for neglect. (Carter, supra, 198 Cal.App.4th at 405-406.)  

As noted in Carter, the complaint must allege facts showing that the defendants acted 

with fraud, oppression, malice or recklessness. “ ‘Recklessness’ refers to a subjective state of 

culpability greater than simple negligence, which has been described as a ‘deliberate disregard’ 

of the ‘high degree of probability’ that an injury will occur [Citations.].”(Delaney v. Baker (1999) 

20 Cal.4th 23, 31.) “Recklessness…  rises to the level of a ‘conscious choice of a course of 

action . . . with knowledge of  the serious danger to others involved in it.’ [Citation.]” (Id. at 31-

32.)  

This case is similar to Cochrum v. Costa Victoria Healthcare, LLC (2018) 25 Cal.App.5th 

1034. There, a skilled nursing facility gave the decedent chicken to eat, when he was not 

supposed to have solid foods, and the decedent then choked on the chicken. The court found 

that there was insufficient evidence of neglect. Plaintiff’s attempt to distinguish Cochrum fails. 

Cochrum found that the trial court properly granted a judgment notwithstanding the verdict. 

Under that standard, the court must accept as true the evidence supporting the verdict, 

disregard conflicting evidence, and indulge every legitimate inference to support the verdict. (Id. 

at 1044.) Thus, the court was looking at all evidence in a light favorable to the plaintiff, yet still 

found the facts insufficient to support a claim of elder abuse based on neglect.  

Plaintiffs argue that the providing water to the Decedent was a failure to protect the 

Decedent from health and safety hazards. Plaintiffs cite no case where water constituted 

a  health and safety hazards or where providing water one time to a resident who should have 

water was enough for neglect.  
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The Court finds that the current allegations are insufficient to show neglect. The 

demurrer to the elder abuse cause of action is sustained. As this is the first demurrer, Plaintiffs 

are given leave to amend.  

 18.  TIME:  9:00   CASE#: MSC21-01148 
CASE NAME: GONZALES VS ASTORIA AT OAKDALE 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S COMPLAINT FILED BY 
ASTORIA AT OAKDALE LLC 
* TENTATIVE RULING: * 
 

Defendant’s motion to strike is granted with leave to amend.  

Defendant seeks to strike the elder abuse statutory remedies of pre-death pain and 

suffering, attorney fees and punitive damages. As explained above, Plaintiffs have not yet 

alleged a claim for elder abuse. In addition, the facts alleged are insufficient for punitive 

damages as they do not allege fraud, malice or oppression and do not allege corporate 

ratification.  

 

19.   TIME: 9:00   CASE#: MSC21-01423 
CASE NAME: SKYLINE CAPITAL BUILDERS VS. LOY 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION ANS STAY ACTION FILED BY 
GREG LOY 
* TENTATIVE RULING: * 
 
Defendant Gregory Loy (“Loy”) brings this motion to compel (“MTC”) his dispute with plaintiff 
Skyline Capital Builders, LLC (“Skyline”) to arbitration. Alternatively, Loy contends that the 
relevant arbitration agreement contains a valid delegation clause, which, he says, requires an 
arbitrator (and not the Court) to determine the scope of the relevant arbitration agreement and 
its applicability to this dispute. The parties do not dispute that an arbitration agreement exists 
between them, but in its opposition, Skyline contends that the arbitration agreement does not 
encompass the present dispute.  

The Court considers that the MTC presents two questions for resolution. First, must the Court 
decide if the present dispute between Skyline and Loy is within the ambit of their arbitration 
agreement, or is that question reserved for an arbitrator to answer? Second, assuming the Court 
determines that it, and not an arbitrator, must decide the scope of the parties’ arbitration 
agreement, is the present dispute covered by that agreement, or must this dispute be resolved 
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in court?  

Existence of an Agreement to Arbitrate 

Loy bears the burden of proving the existence of an arbitration agreement, by a preponderance 
of the evidence. (Serafin v. Balco Properties Ltd., LLC (2015) 235 Cal.App.4th 165, 172.)  

The Scope of the Arbitration Agreement 

To meet his burden of proving the existence of an arbitration agreement, Loy necessarily must 
demonstrate not only that an arbitration agreement exists, but that any such arbitration 
agreement covers the particular dispute it seeks to compel to arbitration. (Mendez v. Mid-
Wilshire Health Care Center (2013) 220 Cal.App.4th 534, 541; Garcia v. Super. Ct. (2015) 236 
Cal.App.4th 1138, 1144 [parties cannot be compelled to arbitrate issues they have not agreed to 
arbitrate].) 

Predicate Question: Who Determines the Scope of the Arbitration Agreement 

Loy contends that the present dispute is within the ambit of the arbitration agreement. Skyline 
says it is not. But, as noted above, before resolving that dispute, the Court must first determine 
whether it even has the authority to entertain that dispute, or whether the parties agreed that an 
arbitrator must. Loy argues that the parties’ arbitration agreement contains a valid delegation 
clause, which assigns to the arbitrator the question of whether the present dispute is within the 
scope of the relevant arbitration agreement. Skyline disagrees. 

The parties agree that they entered into an Executive Employment Agreement, effective 
November 30, 2020. Exhibit D to that agreement is entitled “Executive Arbitration Agreement,” 
and the EAA provides, in relevant part: 

Except as provided herein, all rules governing the arbitration shall be the then 
applicable rules set forth by the [American Arbitration Association]. 

… 

The arbitrator shall have the exclusive authority to resolve any dispute relating to 
the interpretation, applicability, enforceability or formation of this Agreement, 
including but not limited to any claim that all or any part of this Agreement is void 
or voidable. 

(EAA, §§ 3(b), 3(c).) 

The parties have a dispute concerning the interpretation and/or applicability of the EAA. Namely, 
its applicability to their present dispute. 

The default presumption is that parties to an arbitration agreement intend so-called “gateway 
issues,” (such as whether a particular arbitration agreement encompasses a particular dispute) 
to be decided by a court. (E.g., Aanderud v. Super. Ct. (2017) 13 Cal.App.5th 880, 891.) 
However, parties to an arbitration agreement may agree to delegate to an arbitrator, instead of a 
court, questions regarding the enforceability of the agreement. (Pinela v. Neiman Marcus Group, 
Inc. (2015) 238 Cal.App.4th 227, 239.) 

For the Court to find a delegation clause such as the one found in the EAA effective, the 
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language of the clause must be clear and unmistakable, and the delegation must not be 
revocable under state contract defenses such as fraud, duress, or unconscionability. (Tiri v. 
Lucky Chances, Inc. (2014) 226 Cal.App.4th 231, 242.)  

Skyline’s opposition on this point is sparse. Skyline contends that the Court, and not an 
arbitrator, must decide the scope of the EAA, because, according to Skyline, there is no 
evidence of a clear and unmistakable delegation. That contention appears to be belied by a 
simple review of the EAA; the language the Court quotes above is clear and unmistakable. The 
parties to the EAA agreed that any dispute concerning its applicability to a particular dispute 
would be decided by an arbitrator. (Tiri, supra, 226 Cal.App.4th at p. 242 [the clear and 
unmistakable requirement is “straightforward” and only requires plain language indicating the 
parties’ agreement that an arbitrator decide arbitrability questions].)  

In addition, the language of §§ 3(b) and 3(c) incorporates the rules of the American Arbitration 
Association. The current AAA rules say that the “arbitrator shall have the power to rule on his or 
her own jurisdiction, including any objections with respect to the … scope … of the arbitration 
agreement or to the arbitrability of any claim.” (AAA R-7; found  at 
https://www.adr.org/sites/default/files/CommercialRules_Web-Final.pdf; accessed on November 
1, 2021.)  This is further evidence that the parties intended for an arbitrator, and not the Court, 
to decide issues of arbitrability. (See, e.g., Rodriguez v. American Technologies, Inc. (2006) 136 
Cal.App.4th 1110, 1123; Dream Theater, Inc. v. Dream Theater (2004) 124 Cal.App.4th 547, 
557 [incorporation of AAA rules, which specify that arbitrator will decide disputes over the scope 
of the arbitration agreement, is evidence that parties agreed to delegate questions of arbitrability 
to an arbitrator rather than have a court decide those questions].) 

Skyline does not argue that the delegation clause is revocable under state contract defenses 
such as fraud, duress, or unconscionability. Skyline does not identify any language in the EAA 
that would make the delegation clause quoted above revocable. Skyline does not explain how or 
why the language cited above is not clear and unmistakable. Simply asserting that there is no 
clear and unmistakable delegation without any explanation as to why that is so fails to provide 
the Court any basis to depart from the language cited above, which the Court finds clear and 
unmistakable. (See, e.g., Rule of Court 3.1113(a) [absence of argument on a particular point 
may be construed as an admission that there is no merit to the argument].) 

Skyline cites Dennison v. Rosland Capital LLC (2020) 47 Cal.App.5th 204 in its half page 
opposition on the delegation question, without explaining how or why Dennison compels the 
Court to conclude that an arbitrator may not decide the question of arbitrability. The Court finds 
the discussion found on pages 209-210 of the Dennison opinion potentially relevant. There, the 
Second District relied on the following provision in the relevant arbitration agreement to find that 
there was no clear and unmistakable delegation: 

The terms and provisions in this Agreement are severable. If any provision of this 
Agreement is held by a court of competent jurisdiction to be void, invalid, or 
unenforceable, then that provision will be enforced to the maximum extent 
permissible and the remaining terms and provisions of this Agreement will 
continue in full force and effect. (Italics added.) 
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(Dennison at p. 209.) 

Dennison explained that there was no “clear and unmistakable delegation to the arbitrator to 
decide if the arbitration agreement is unconscionable,” because that power was reserved for “a 
court of competent jurisdiction.” (Id. at pp. 209-210.) 

Here, the EAA also contains a severability clause, found in section 7. However, unlike the 
language at issue in Dennison, the severability clause here does not reserve any authority to “a 
court of competent jurisdiction” or a court of any kind. It simply says that, if necessary, some 
provisions of the EAA may be severed, while others continue to be enforced. The Court can 
think of no reason why an arbitrator could not sever unenforceable provisions of the EAA (such 
a determination would be a matter of contract interpretation; clearly an arbitrator is empowered 
as a general matter to perform such a task). Skyline has provided no reason why an arbitrator 
could not sever any clause of the EAA he or she found unenforceable, or why section 7 provides 
a basis for the Court to find that an arbitrator cannot or should not determine the scope of the 
EAA, as section 3 empowers an arbitrator to do. 

The Court finds that the parties have delegated to an arbitrator the authority to determine 
whether the present dispute is within the ambit of the EAA. That delegation was clear and 
unmistakable, and it is not revocable. The Court therefore declines to opine on the substantive 
arbitrability question, i.e., whether the present dispute within the ambit of the EAA. 

This case is stayed pending an arbitrator’s decision with respect to the arbitrability of this matter. 
All current dates are vacated. The Court will hold a case management conference on Friday, 
March 4, 2022, at 9:00 a.m. Counsel may appear at the CMC telephonically. The sole purpose 
of the CMC will be to ascertain the status of the arbitration. As necessary, the Court will set 
future dates at that time, set an order to show cause why this case should not be dismissed, or 
take other appropriate action. If the parties believe that any developments in this case warrant 
providing the Court an update before March 4, 2022 (for example, an arbitrator rules that this 
dispute must be litigated in court, rather than arbitrated), they shall jointly contact the courtroom 
clerk and request a CMC before March 4, 2022.   

 

 

20.   TIME: 9:00   CASE#: MSC21-01504 
CASE NAME: PRICE VS. TROTTER 
HEARING ON MOTION TO/FOR MOTION TO STRIKE COMPLAINT FILED BY DOMONIQUE 
TROTTER 
* TENTATIVE RULING: * 
 
 
See line 21 
 

 

21.   TIME: 9:00   CASE#: MSC21-01504 
CASE NAME: PRICE VS TROTTER 
HEARING ON DEMURRER TO COMPLAINT OF PRICE FILED BY DOMONIQUE TROTTER 
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* TENTATIVE RULING: * 
 
 

The hearing is continued to December 9, 2021 at 9:00 a.m. in this Department to allow 
for additional briefing on the issue of standing.  

A complaint fails to state a cause of action if it shows on its face that the cause of action 
alleged is in someone other than the plaintiff and, therefore, the pleader lacks standing to sue. 
(See Code Civ. Proc. § 367 [with certain exceptions, action to be prosecuted in name of real 
party in interest].) A person who otherwise would lack standing to sue on a claim or to enforce 
the rights of another may be authorized to do so by statute or case law, or both, but the 
complaint should allege the facts establishing the right to sue.  

Welfare & Institutions Code section 15657.3 describes who may bring a case for elder 
abuse after the death of the elder or dependent adult. While plaintiffs have alleged they are the 
children of the decedent, it is unclear to the Court that such allegation is sufficient.  

In their supplemental briefs, parties shall specifically address whether plaintiffs must 
allege facts related to any personal representative of Dorothy’s estate, and whether facts must 
be alleged as to the existence or nonexistence of a probate action (see Code Civ. Proc., § 
377.32).  

The supplemental briefs shall not exceed five pages each, and shall discuss relevant 
authorities, including but not limited to Estate of Lowrie (2004) 118 Cal.App.4th 220, in light of 
the facts in this case. Defendant shall file and serve her supplemental brief on or before 
November 16, 2021. Plaintiffs shall file a responsive supplemental brief on or before November 
30, 2021. 

 

 

22.   TIME: 9:00   CASE#: MSC21-01693 
CASE NAME: LI VS. SELECT PORTFOLIO SERVICING LLC 
HEARING ON MOTION TO/FOR STRIKE PORTION OF COMPLAINT FILED BY SELECT 
PORTFOLIO SERVICING INC. 
* TENTATIVE RULING: * 
 
Continued to November 18, 2021 at 9:00 AM in Dept. 33, to be heard with Preliminary Injunction 
Motion. 
 

 

23.   TIME: 9:00   CASE#: MSC21-01693 
CASE NAME: LI VS. SELECT PORTFOLIO SERVICING INC 
HEARING ON DEMURRER TO COMPLAINT OF LI FILED BY SELECT PORTFOLIO 
SERVICING INC. 
* TENTATIVE RULING: * 
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Continued to November 18, 2021 at 9:00 AM in Dept. 33, to be heard with Preliminary Injunction 
Motion. 
 
 

 

24.   TIME: 9:00   CASE#: MSN21-1284 
CASE NAME: MATTER OF VICTORIA CORTEZ 
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 

 

25.   TIME: 9:00   CASE#: MSN21-1474 
CASE NAME: RE: J.G. WENTWORTH ORIGINATIONS LLC 
HEARING ON PETITION TO/FOR TRANSFER OF PAYMENT RIGHTS FILED BY J.G. 
WENTWORTH 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 
 
 

 

26.  TIME:  9:00   CASE#: MSN21-1793 
CASE NAME: IN RE: BRIELLA DILLARD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 
 
 
 
 

 

27.  TIME:  9:00   CASE#: MSN21-1823 
CASE NAME: SWIFT FINANCIAL VS. DINGLE 
HEARING ON PETITION TO/FOR CONFIRM ARBITRATION AWARD FILED BY 
SWIFT FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
 
Appear in person or by Zoom. 
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28.  TIME:  1:00   CASE#: MSC21-00584 
CASE NAME: GREAT ROCK CAPITAL PARTNERS VS 
HEARING ON MOTION TO/FOR DISMISS OR IN ALTERN STAY THE CASE 
FILED BY JENNIFER BANMILLER 
* TENTATIVE RULING: * 
 
Defendant Jennifer Banmiller (“Defendant” or “Banmiller”) moves pursuant to Code of Civil 

Procedure § 410.30 to stay or dismiss this action, on several grounds. The Motion is opposed 

by Plaintiff Great Rock Capital Partners Management, LLC (“Plaintiff” or “Great Rock”).  

Defendant’s motion is granted, and the action is dismissed in California in its entirety. Plaintiff’s 

claims are subject to a mandatory, enforceable and reasonable forum selection clause, 

establishing the state and federal courts of the county of New York, state of New York as the 

jurisdiction for those claims. 

Request for Judicial Notice 

Both Plaintiff and Defendant’s unopposed requests for Judicial Notice are granted. (Evid. Code 

§§ 452, 453.) 

Brief Background Facts and Procedural Posture 

Plaintiff’s verified complaint for breach of contract alleges that Defendant Banmiller is the 

President and CEO of Wingtip Communications (“Wingtip”). (Complaint at ¶ 3.) Plaintiff alleges 

that “at Defendant’s direction, Wingtip borrowed from Plaintiff the aggregate sum of $15,000,000 

(the ‘Wingtip Loan’) and Defendant provided to Plaintiff that certain Personal Guaranty of the 

Wingtip Loan (the ‘Banmiller Guaranty’).” (Id.) The gravamen of Plaintiff’s complaint is that the 

Wingtip Loan and the Banmiller Guaranty are now in default and “Wingtip and Defendant have 

failed and refused to pay Plaintiff as required under the terms of the Wingtip Loan Agreement 

(defined below) and the Banmiller Guaranty.” (Id.) 

Plaintiff has a pending lawsuit against Wingtip in the New York Supreme Court, County of New 

York, initiated in March 24, 2021. (See generally, Banmiller RJN.) That case alleges breach of 

the Loan Agreement between Plaintiff and Wingtip. (See id. at Ex. 2.) 

This case was recently related to case number N21-1341, Great Rock Capital Partners 

Management, LLC v. Wingtip Communications, Inc. On September 15, 2021 the Court 

sustained Wingtip’s demurrer to Great Rock’s complaint with leave to amend on the grounds 

that the complaint did not state a cause of action. The Court expressly declined to reach the 

issue of whether to dismiss that complaint on forum non conveniens grounds. That same date, 

the Court denied RDS Capital Group, LLC’s application for leave to file a complaint in 

intervention. The Court also denied Great Rock’s application for appointment of a receiver. 

Legal Standard 
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In accordance with California Code of Civil Procedure § 418.10(a)(2), a defendant may serve 

and file a notice of motion “to stay or dismiss [an] action on the ground of inconvenient forum.” 

(CCP § 418.10(a)(2).) Upon such a motion, if in the interest of substantial justice, a court finds 

that an action should be heard in a forum outside California, the court shall dismiss or stay the 

action in whole or in part and on any conditions that may be just. (See CCP § 410.30(a).) In this 

matter, Defendant has moved to dismiss or stay on the basis of forum non conveniens, relying 

on a forum selection clause that designates the state and federal courts of the county of New 

York, state of New York as the jurisdiction for any litigation arising under the agreement 

between Great Rock and Wingtip Communications (and the related Guaranty between Plaintiff 

and Defendant).  

Analysis 

As a threshold issue, Great Rock argues that Banmiller waived the right to assert the doctrine of 

forum non conveniens as she has answered the complaint and admitted that jurisdiction and 

venue was proper. This argument is unavailing. (See Britton v. Dallas Airmotive, Inc. (2007) 153 

Cal.App.4th 127, 133 [pursuant to CCP § 418.10(e)(3) waiver only where a defendant fails to 

move on forum non conveniens grounds “at the time of filing a demurrer or motion to strike;” 

under CCP § 418.10(b) “a defendant who has generally appeared may make a forum non 

conveniens motion at any time, not only on or before the last day to plead.”].) While a delay may 

be relevant to whether the motion should be granted, Plaintiff has not demonstrated that any 

delay in this case was unreasonable. 

“The enforceability of a forum selection clause is properly raised by a motion to stay or dismiss 

under California Code of Civil Procedure section 410.30, as it is a request to the court to decline 

jurisdiction.” (Smith, Valentino & Smith, Inc. v. Superior Court (1976) 17 Cal.3d 491, 494.) 

The analysis of a motion to dismiss or stay on grounds of inconvenient forum, in the instance of 

a forum selection clause, depends on whether the clause is “mandatory” or “permissive.” (See 

Animal Film, Inc. v. D.E.J. Productions Inc. (2011) 193 Cal.App.4th 466, 472.) A mandatory 

forum selection clause is presumably enforceable unless the non-moving party shows 

enforcement would be unreasonable; however, where a clause is merely permissive, the 

traditional forum non conveniens analysis is applied, and the clause is treated only as one factor 

in balancing the private and public interests of the competing forums, with the burden on the 

moving party. (Id.) A mandatory forum selection clause uses language that establishes the 

selected forum as the exclusive forum for any and all disputes, whereas permissive clauses only 

provide that the parties agree to submit to a jurisdiction but do not bind them to that forum 

exclusively. (Id.) 

“...[F]orum selection clauses which give a court jurisdiction without clearly making that 

jurisdiction exclusive are permissive rather than mandatory.” (Berg v. MTC Electronics Techs. 

Co. (1996) 61 Cal.App.4th 349, 360 [citing Hunt Wesson Foods, Inc. v. Supreme Oil Co (1987) 

817 F.2d 75, 77-78]; see also Kachal, Inc. v. Menzie (1990) 738 F.Supp. 371, 373-

74. (Mandatory forum selection clauses contain language such as “exclusive” or “only”).) While 
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terms such as “only” and “exclusive” are helpful in constructing a mandatory forum selection 

clause, they are not required. (See Intershop Communications AG v. Superior Court (2002) 104 

Cal.App.4th 191, 197 [deeming mandatory a forum selection clause stating, “[t]he parties elect 

Hamburg to be the place of jurisdiction to the extent permitted by the applicable laws” even 

though the language contained therein was not as “emphatic as the language in other cases 

with mandatory clauses”].)  

Here, the forum selection clause states that: 

The Parties agree that all actions or proceedings arising in connection with this 

Agreement and the other Loan documents shall be tried and litigated only in the 

state and, to the extent permitted by applicable law, federal courts located in the 

county of New York, state of New York; 

(Complaint, Ex. A § 10.16 [emphasis added].) The above clause is incorporated into the 

Guaranty Agreement through the following provision: 

This Guaranty shall be subject to the provisions regarding governing law, 

jurisdiction, venue, and jury trial waiver set forth in sections 10.15 and 10.16 of 

the Loan Agreement, and such provisions are incorporated herein by this 

reference, mutatis mutandis. 

(Complaint, Ex. B at § 17 [emphasis original].) 

Unlike permissive forum selection clauses, the clause at issue does not merely provide that the 

parties agree to submit to New York jurisdiction. (See Animal Film, LLC v. D.E.J. Productions, 

Inc. (2011) 193 Cal.App.4th 466, 470 [permissive forum selection clause provided, “the parties 

hereto submit and consent to the jurisdiction...”]; see also Berg v. MTC Electronics Techs. Co. 

(1996) 61 Cal.App.4th 349, 359 [“If... a clause merely provides for submission to jurisdiction, 

and does not expressly mandate litigation exclusively in a particular forum, the normal forum 

non conveniens analysis applies.”].) The clause at issue here provides that all actions arising in 

connection with the Agreement “shall be tried and litigated only” in New York and, therefore, is 

sufficiently exclusive to be deemed mandatory. As a consequence, a substantial burden is on 

the Plaintiff to show enforcement of that forum would be unreasonable. (See Lu v. Dryclean-

U.S.A. of California, Inc. (1992) 11 Cal.App.4th 1490, 1493 [“...both the United States Supreme 

Court and the California Supreme Court have placed a heavy burden on a plaintiff seeking to 

defeat [a forum selection clause], requiring it to demonstrate that enforcement of the clause 

would be unreasonable under the circumstances of the case.”].) 

Plaintiff argues in part in Opposition that the forum selection clause is not mandatory 

because of the following provision: 

Provided, that any suit seeking enforcement against any collateral or other 

property may be brought, at Agent’s option, in the Courts of any jurisdiction 
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where agent elects to bring such action or where such collateral or other property 

may be found. 

(Complaint Ex. A § 10.16 [emphasis added].) 

Plaintiff’s argument ignores that the instant action is one for breach of the agreement, rather 

than enforcement of, say, a judgment in New York against collateral in California. Characterizing 

this action as one for enforcement against any collateral is disingenuous and would render the 

forum selection clause meaningless. The Complaint states a single cause of action for breach of 

contract; it arises out of the parties’ agreement and is clearly subject to the forum selection 

clause. 

Plaintiff’s further argument is primarily directed at the traditional forum non conveniens factors. 

However, because the forum selection clause here mandates litigation exclusively in New York, 

the traditional forum non conveniens analysis is inapplicable. Plaintiff does not make either a 

procedural or substantive unconscionability argument, and notably, has a pending action in New 

York based on the same agreement against Wingtip. (See generally, Banmiller RJN.) Plaintiff 

has failed to meet the substantial burden of showing enforcement of the forum selection clause 

is unreasonable. 

  

29.  TIME:  1:00   CASE#: MSC21-01634 
CASE NAME: RDS CAPITAL VS WINGTIP COMMUNI 
SPECIAL SET HEARING ON: APPOINTMENT OF RECEIVER SET BY EX PARTE 
* TENTATIVE RULING: * 
 
Plaintiff RDS Capital Group, LLC’s Application for Appointment of Receiver and Related relief, 

pursuant to CCP § 564(b)(1), (6), and (9) is denied, without prejudice. 

The request for judicial notice is granted-in-part and denied-in-part. The Court takes judicial 

notice of the existence of the pleadings and declarations attached to the Request, but not their 

contents. (Day v. Sharp (1975) 50 Cal. App. 3d 904, 914 [“‘A court may take judicial notice of 

the existence of each document in a court file, but can only take judicial notice of the truth of 

facts asserted in documents such as orders, findings of fact and conclusions of law, and 

judgments.’”], italics omitted; see Evid. Code, § 452, subd. (d) [“Records of … any court of this 

state” are among the matters that may be judicially noticed].) 

Plaintiff has filed a verified complaint for (1) breach of commercial secured promissory notes 

(against Defendant Wingtip Communications), (2) breach of guarantee (against Defendant 

Hive80 LLC), (3) breach of guarantee (against Defendant Jennifer Stanich-Banmiller), (4) 

foreclosure of security interest (against Defendant Wingtip Communications), (5) foreclosure of 

security interest (against Defendant Hive80 LLC), (6) common count for money lent (against all 

Defendants). 
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The Court notes at the outset Defendants’ argument in opposition with respect to the mandatory 

stay under CCP § 1281.4 but respectfully notes that said stay is entered once arbitration has 

been ordered. Defendants have not cited any authority, and the Court is not aware of any, that 

compels a stay at the time a motion to compel arbitration is filed (notwithstanding Defendants 

suggestion that failure to do so would be an abuse of discretion). When Defendants’ motion to 

compel arbitration comes on regularly for hearing, the Court will decide the merits of that motion 

at that time. 

The principal source of authority to appoint a receiver is Code of Civil Procedure section 564. 
Plaintiff’s application is based on (b)(1), (b)(6) and (b)(9). Subsection (b) provides that “[a] 
receiver may be appointed by the court in which an action or proceeding is pending, or by a 
judge of that court, in the following cases:” 

(1) In an action by a vendor to vacate a fraudulent purchase of property, or by a 
creditor to subject any property or fund to the creditor’s claim, or between 
partners or others jointly owning or interested in any property or fund, on the 
application of the plaintiff, or of any party whose right to or interest in the 
property or fund, or the proceeds of the property or fund, is probable, and 
where it is shown that the property or fund is in danger of being lost, 
removed, or materially injured. 
 
… 
 

(6) Where a corporation is insolvent, or in imminent danger of insolvency, or has 
forfeited its corporate rights. 

… 

(9) In all other cases where necessary to preserve the property or rights of any 
party. 

Receivership is an equitable remedy. The appointment of a receiver rests in a large measure in 

the sound discretion of the court. “However, such power is not entirely uncontrolled and must be 

exercised with due regard to the facts presented in each particular case.” (Alhambra-Shumway 

Mines, Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.)   

Courts are generally reluctant to grant a receivership prior to trial, as a receivership is a harsh, 

time-consuming, and expensive remedy. The appointment of a receiver is a drastic remedy to 

be employed only in exceptional circumstances. (City and County of San Francisco v. Daley 

(1993) 16 Cal.App.4th 734, 744.) Courts usually prefer to regulate conduct of a business by 

injunctions, resorting to a receiver only when it is clear that an injunction will not work. 

“Ordinarily, if there is any other remedy, less severe in its results, which will adequately protect 

the rights of the parties, a court should not take property out of the hands of its owners. 

[Citations.]” (Golden State Glass Corp. v. Superior Court of Los Angeles County (1939) 13 

Cal.2d 384, 393.)   
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The moving party has the burden of proving, by a preponderance of evidence, that appointment 

of a receiver is warranted. (Alhambra-Shumway Mines, Inc. v. Alhambra Gold Mine Corp. (1953) 

116 Cal. App. 2d 869, 874). The Court must consider the availability and efficacy of other 

remedies in determining whether to employ the extraordinary remedy of a receivership. 

(Alhambra-etc. Mines v. Alhambra G. Mine (1953) 116 Cal. App. 2d 869, 873.)  

A party requesting the appointment of a receiver must include facts establishing one of the 

statutory grounds for such appointment. (Miller v. Oliver (1917) 174 Cal. 407, 410.) “In order for 

plaintiff to invoke the power of the court under subsection 1 it was necessary for it to show its 

joint interest with defendant in the property; that the same was in danger of being lost, removed 

or materially injured, and that plaintiff's right to possession was probable.” (Alhambra-Shumway 

Mines, Inc. v. Alhambra Gold Mine Corp. (1953) 116 Cal.App.2d 869, 873.) Plaintiff has the 

burden here by a preponderance of the evidence. (Id. at 874.) A request under subsection 9 

requires a showing that it is “necessary to preserve the property or rights of any party.” Finally, 

appointing a receiver is a drastic remedy, which will ordinarily not be used if any less severe 

remedy is available. (Id. at 873.) 

Here, Plaintiff argues that Wingtip is in substantial debt and its business is in decline. In support, 

Plaintiff relies on its Request for Judicial Notice and the Declaration of Richard Stubblefield. 

However, the declarations that are the subject of Plaintiff’s RJN (filed in connection with Case 

No. N21-1341) are not competent evidence for this Plaintiff’s Application for a Receiver. The 

contents of those declarations are not subject to judicial notice and so the Court does not 

consider them in ruling on RDS’ application. As a consequence, Plaintiff’s sole evidence in 

support of its application is the Stubblefield Declaration.  

The Stubblefield Declaration is insufficient evidence to demonstrate that Plaintiff is entitled to a 

receiver under either CCP § 564(b)(1), (6) or (9). As a threshold issue, merely being a party to 

multiple lawsuits is not evidence of insolvency. (See, e.g., Stubblefield Decl. at ¶ 4 [recitation of 

actions in which Wingtip and Jennifer Stanich-Banmiller are named defendants].) Additionally, 

without more, evidence that Defendant is in default on one or more promissory notes to Plaintiff 

is also not evidence of insolvency. (See generally, Stubblefield Decl. at ¶ 3.) Furthermore, stale 

financial statements from 2020 are also inadequate to demonstrate “imminent danger of 

insolvency.” (See e.g. Stubblefield Decl. ¶ 6, Exs. C, D, and E.)  

Finally, Plaintiff’s reliance on CC § 3439.02 on reply is inapt. Civil Code § 3439.02 reads at 

subsection (b) that “[a] debtor that is generally not paying the debtor’s debts as they become 

due other than as a result of a bona fide dispute is presumed to be insolvent. The presumption 

imposes on the party against which the presumption is directed the burden of proving that the 

nonexistence of insolvency is more probable than its existence.” Plaintiff does not have 

evidence that Defendant is not generally paying its debts as they come due; at best Plaintiff has 

evidence that its specific debts are unpaid. Furthermore, the Court is somewhat skeptical that 

this presumption is available in the context of an application for a receiver, where the burden on 
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the Plaintiff is quite high. Their argument that Wingtip has the burden to “overcome the 

presumption of insolvency” lacks merit. 

For those reasons, the Application is denied, without prejudice. 

Evidentiary Objections 

Defendants’ objections to the Stubblefield Declaration: 

Objection 1. Overruled. 

Objection 2. Overruled.  

Objection 3. Sustained.  

Objection 4. Sustained. 

Objection 5. Sustained. 

Objection 6. Overruled. 

Objection 7. Sustained. 

Objection 8. Overruled. 

Objection 9. Sustained. 

 

 

30.  TIME:  1:30   CASE#: MSC20-01113 
CASE NAME: HERMAN SILVEIRA  VS CLAIRE LOC 
SETTLEMENT CONFERENCE (SET BY COUNSEL) 
* TENTATIVE RULING: * 
 
Appear by Zoom. 
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31. TIME: 9:01 CASE # MSC19-01948 
CASE NAME: EBERT VS CIRT OF SAN PABLO 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER STAYING DISCOVERY 
* TENTATIVE RULING: * 
 
Appear in person or by Zoom. 
 
 

 

32. TIME: 9:03 CASE # C21-00483 
CASE NAME: ROKAS VS. MANORCARE 
HEARING ON MOTION TO/OF COMPEL PRODUCTION OF DOCUMENTS FILED BY 
MANOR CARE OF TICE VALLEY. HCR MANORCARE LLC 
* TENTATIVE RULING: * 
 
 
Denied. These unusual discovery requests seek private employment records of an opposing 
expert witness in the hopes of uncovering discrepancies in his stated qualifications or some as 
yet unknown disciplinary action or other impropriety that can be used for impeachment 
purposes. These private and confidential records may only be produced when the requesting 
party makes a prima facie showing of relevance and establishes that the interests of justice 
outweigh the privacy rights. Gonzalez v. Superior Court (1995) 33 CA4th 1539. Defendants 
have made no such showing. Instead they supply speculation and unsupported conclusions that 
these extensive confidential employment records may include relevant impeachment evidence. 
Moreover, Defendants have failed to demonstrate that they have even attempted to obtain such 
evidence through less intrusive means.  See Hill v. Nat’l Collegiate Athletic Assn. (1994) 7 Cal 
4th 1, 38. Defendants had ample opportunity to inquire into these matters at Mr. Cherney’s 
deposition, but chose not to fully do so.   
 

 

 


